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  THE COURT OF  ADDITIONAL    CHIEF  JUDICIAL       MAGISTRATE 

:: UDALGURI   : :   

 

GR Case no.  317/2015 

      Under section120(B)/353/294 of the I.P.C. 

 

State  

Vs. 

1. Yakub Ali  

Son of Boli TusaSeikh 

2. Rafique Ali 

Son of Bhota Ali 

3. Habibur Rahman @ Fakir 

Son of Eunush Ali 

All are resident of Panikhaitigaon 

Udalguri, Assam………….Accused persons 

 

 

PRESENT  :   ANKUR BHUYAN  ,   A.J.S.  

    Additional Chief Judicial Magistrate, Udalguri    

 

For prosecution: Nandira Narzary, Learned additional public prosecutor 

For the accused:   DebendraSaharia  , learned defence counsel. 

 

 

DATE OF EVIDENCE:  15.07.16 18.08.16 01.11.16  

 07.12.16 07.01.17 20.03.17 

  

DATE OF ARGUMENT: 18.08.17  

DATE OF JUDGMENT: 22.08.17  
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JUDGMENT 

 

 

1) This case was lodged by Amir Hussain, sub-inspector of Khalpur 

police station under Rowta before officer in charge of Rowta police station on 

03.04.15. It was alleged in the FIR that complainant was in search of Habibur 

Rahman of Panikhaiti village in connection  with cow theft case against GD 

entry no-21 of 02.04.15 of Khalpur police station on 02.04.15 at about 8.30 

pm. It was stated in the FIR that complainant along with secretary of VDP party 

reached the house of Habibur Rahman. But, complainant along with D. Deka, 

ASI, Jawahar Ali and others were abused and misbehaved by accused due to 

instigation of family of Habibur Rahman. It was stated in the FIR that 

complainant was restrained to discharge duty by taking stick etc. in the hand 

by accused. Hence, this case was lodged.  

2) The police registered the case as per law and investigated in the 

matter. Accordingly, charge sheet was filed against accused persons. Thus, 

necessary copies under section 207 of code of criminal procedure were supplied 

toaccused personsupon appearance. Particular of offence under section 

120(B)/353/294 of the IPC read over and explained to the accused persons by 

my predecessor in court to which accused pleaded not guilty and claimed to be 

tried.  

3) Prosecution examined eight witnesses during the evidence. 

Thereafter, learned additional public prosecutor for the state verbally prayed to 

allow the prosecution side to close own evidence-showing cause of sufficient 

evidence. Hence, prosecution evidence was closed.  

4) Statement of accused was recorded under section 313 of the code 

of criminal procedure after conclusion of the prosecution evidence. Plea of 

accused were of total innocence. Accused persons declined to adduce any 

evidence in own defence under section 313 of the code of criminal procedure. 

As such, defence evidence was closed. 

5) I heard the arguments advanced by both sides.  
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6) The case record was perused along with the depositions on record. 

Accordingly, the moot point for decision of this case was framed as below:  

The point for decision: 

 

7) Whether the accused persons to the annoyance of others- (a) does 

any obscene act in any public place, or (b) sings, recites or utters any obscene 

song, ballad or words, in or near any public place at the relevant time and place 

in furtherance of their common intention and thereby committed the offence 

punishable under section 294 of the IPC? 

8) Whether the accused persons assaulted or used criminal force to 

deter any public servant from discharge of his dutyas such public servant, or 

with intent to prevent or deter that persons from discharging his duty as such 

public servant, or in consequence of anything done or attempted to be done by 

such persons to the lawful discharge of his duty as such public servant and 

thereby guilty under section 353 IPC? 

9) Whether the accusedpersons agree to do, or cause to done an illegal 

act at the relevant time and place in furtherance of their common intention and 

thereby committed the offence punishable under section 120(B) of the IPC? 

 

Discussions and regions and decisions thereof: 

 

10) I have carefully perused the evidence on record. As such, in order to 

arrive at a just decision of this case, it would be appropriate to for this court to 

have a comparative analysis of the evidence on record.  

11) PW-1, namely, Amir Hussain was the police officer. PW-1 stated that 

Akash Ali lodged an FIR for the theft of his cow on 2.4.15 and accordingly, GD 

entry number 21 on 2.4.15 was made in connection with registration of said 

case. PW-1 stated that he investigated the said case and visited the place of 

occurrence. PW-1 stated that Habibur Rahman was FIR named accused. PW-1 

stated that he along with VDP secretary of Panikhaiti village arrived at the 

house of Habibur Rahman and Rafik Ali, Amez Ali and Yakub Ali abused them 

by slang languages and beaten. PW-1 deposed that accused pushed him asking 
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why he had gone there. PW-1 stated that Rafik Ali had stick as well as ‘Iron 

bar’. PW-1 stated that he returned after considering the situation and informed 

about the incident to his superior authority and he lodged case against accused 

persons on 3.4.15. Ext-1 is the FIR and Ext-1(1) was his signature. PW-1 stated 

in cross examination that he did not state in his FIR that accused person 

pushed him. PW-1 state in cross examination that he did not gave notice to 

Habibur Rahman for appear before him at police station in connection with 

theft of cow. PW-1 stated in cross examination that he did not specifically 

stated in the FIR that accused person used abusive language towards him. PW-

1 stated in cross examination that he went to the house of Habibur Rahman as 

his name was mentioned in the FIR. PW-1 denied in cross examination that 

family member of Habibur Rahman did not protest and obstructed him from 

doing his official duty.  

12) PW-2, namely, Dimbeswar Deka was attached officer of Lalpool 

outpost on 3.4.15. PW-2 stated that Amir Hussain was opposite. At that time 

officer in charge at the outpost. PW-2 stated that accused dealt in business of 

cattle. PW-2 stated that Akash Ali lodged FIR in the police station in connection 

with his source cows and out of suspicion he mentioned the name of accused in 

the FIR. PW-2 stated that they went to the house of accused persons on 

02.04.15 at about 7 to 7.30 pm along with VDP secretary, namely,  Nur Islam. 

PW-2 stated that there was little drizzle of rain in the relevant time. PW-2 

stated that when they called except accused persons none of the other family 

member came out. PW-2 stated that they were about 15/20persons gathered in 

the courtyard of Habibur Rahman, thereafter and started to create commotion. 

PW-2 stated that I/C informed the matter to O/C, namely, Dilip Mili who went 

to the place of occurrence subsequently along with staff and PW-2 was taken 

back after giving suggestion to the people gathered thereof. PW-2 stated in 

cross examination that he did not know the name of 15/20 persons gathered at 

the place of occurrence.PW-2 stated in cross examination that they did not 

enter in the house of Habibur Rahman except standing in the courtyard. PW-2 

stated in cross examination that wife of Habibur Rahman tell them that the 

accused was not at home. PW-2 stated in cross examination that they were 
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altogether six police personnel armed with weapon. PW-2 stated in cross 

examination that they did not had any intention to enter in the house of 

Habibur Rahman.  

13) PW-3, namely, Nur Islam stated in cross examination that police 

went to his house at the relevant time with request to show him the house of 

Habibur Rahman as police was in search of Habibur Rahman in connection with 

theft of cow. PW-3 stated that they reached his house though he was not 

present at the home and wife of Habibur Rahman asked police personals why 

they had come to their house during the night time.  PW-3 stated that there 

was verbal altercation between the police, wife and mother of Habibur Rahman 

and Najmul Islam, leader of village, controlled the situation and police went 

away from the place of occurrence. PW-3 stated in cross examination that they 

did not see Habibur Rahman, when they reached in the house. PW-3 stated in 

cross examination that lady member of the house asked police personnel to 

come during day time and there was verbal altercation between the parties for 

which neighboring people gathered thereon.PW-3 stated in cross examination 

that there was some drizzle of rain. PW-3 stated in cross examination that there 

was no incident of assault took place at the time of alleged occurrence.  

14) PW-4 ,namely, Jawahar Ali was the constable number 312 of Rowta 

police station. PW-4 stated that he along with other staffs went to the house of 

Habibur Rahman in connection with FIR lodged for commission of theft of a 

cow. PW-4 stated that Nur Islam accompanied them. PW-4 stated that while 

Habibur Rahman was called, his brother and mother came out askingabout 

their presence during night time to which I/C showed the FIR filed by Amir 

Hussain. PW-4 stated that brother of Habibur called other persons by his mobile 

and people gathered at the place of occurrence for which verbal altercation 

took place. PW-4 stated that Najmul Islam took responsibility to bring the 

accused at the police station. At that time along with request to police to go 

away from the place of occurrence. PW-4 state in cross examination that 

except verbal altercation nothing have happened. 

15) PW-5, namely, Jiten Gogoi was the police personnel. PW-5 disclosed 

that they went to the house of Habibur Rahman in connection with the case of 
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cow theft and failed to find out him. PW-5 stated that there was some verbal 

altercation between I/C and people gathered thereon for which leading person 

of the village took responsibility to hand over the accused in the police station. 

PW-5 stated in cross examination except verbal altercation nothing had 

happened.  

16) PW-6, namely, Hazarat Ali who was basically cultivator. PW-6 stated 

that he came to know from villagers that there was some quarrel between the 

accused and police.PW-6 stated in cross examination that he had no personal 

knowledge regarding incident as he heard facts from others.  

17) PW-7, namely, Md. Sultan Ahmed who was basically cultivator. PW-7 

stated that he saw Sukur Ali at the police station at the relevant time. PW-7 

stated in cross examination police officer did not tell why Sukur Ali was brought 

to the Lalpool police station. PW-7 stated in cross examination that he did not 

have any personal knowledge about the case. 

18) PW-8, namely, Khairuddin Ahmed who was Sheristadar of Mazbat 

police station. PW-8 stated that he received FIR in connection with present case 

on 3.4.15 and registered Rowta police station case number 31/15 and same 

was endorsed in his name for investigation. PW-8 stated that he investigated in 

this case, draw sketch map at the place of occurrence and recorded the 

statement of witnesses. PW-8 stated that Ext-2 was the sketch map and Ext-

2(1) was his signature. PW-8 stated that Ext-3 was the charge sheet and Ext-

3(1) signature of Dilip Mili from him, he know. PW-8 stated in cross 

examination that he had not recorded the statement of Mohibul Haque of Ext-2. 

PW-8 stated in cross examination that PW-1 did not state before him that the 

accused persons pushed him.    

19) Let us consider the argument of parties to have an appreciation of 

charges against accused in this case in the premises of evidence on record. 

20) Learned ‘Additional Public Prosecutor’ for the state submitted that in 

the light of prosecution witnesses, prosecution exposed that in consequence of 

action of accused, anything done or attempted to be done by police to the 

lawful discharge of  duty of police was obstructed and offence under section  

353 IPC was established to a larger extent. Learned additional public prosecutor 
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for the State clearly pointed that prosecution witnesses have explained the 

origin of the atmosphere of the felony. Learned additional public prosecutor for 

the State pointed that it can be inferred from evidence that accused knew or 

would have reason to believe that the voluntary means adapted by accused 

would cause obstruction to the complainant and other police so as to prevent 

the police personal to discharge the lawful duty.  

21) The learned defence counsel submitted that out of total witnesses, 

except complainant, remaining witnesses failed to describe about the role of 

accused and witnesses in the place of occurrence. The learned defence counsel 

submitted that witnesses specifically failed to describe how the police was 

restrained by accused. As such, learned defence counsel argued that 

prosecution failed to implicate accused with this case, beyond all reasonable 

doubt. The learned defence counsels stated that there is lack of consistent and 

appreciable evidence against the accused persons to implicate with this case. 

As such, defence side pleaded for acquittal of the accused persons.  

22) From having perusal of the entire materials on record along with the 

depositions of the witnesses, as discussed above, it appeared that the case was 

set in motion on the basis of version of the complainant. PW-1 stated that he 

along with VDP secretary of Panikhaiti village arrived at the house of Habibur 

Rahman in connection of theft case and Rafik Ali, Amez Ali and Yakub Ali 

abused them by slang languages and beaten. PW-1 deposed that accused 

pushed him asking why he had gone there. PW-1 stated that Rafik Ali had stick 

as well as ‘Iron bar’. Surprisingly, PW-1 stated in cross examination that he did 

not state in his FIR that accused person pushed him. Moreover, PW-1 stated in 

cross examination that he did not specifically stated in the FIR that accused 

person used abusive language towards him. This ensure scope of misuse of 

provision of law during deposition before in court by way of improvised version 

of deposition of witness.According to deposition on record and FIR, PW-3 was 

present at the time of occurrence with police as VDP Secretary of Painikhaiti 

village.PW-3 disclosed that there was verbal altercation between the police, 

wife and mother of Habibur Rahman and Najmul Islam, leader of village, 

controlled the situation and police went away from the place of occurrence. 
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Interestingly, PW-4 and PW-5 police personnel.According to evidence on 

record, PW-4 and PW-5 was eye-witnesses of the case, who disclosed that 

nothing had happened apart from verbal altercation. PW-6 and PW-7 were 

independent witnesses of the village who disclosed that they have no personal 

knowledge regarding the incident. PW-3 disclosed that nothing had happened 

apart from verbal altercation. PW-2 stated that he found gathering of 15/20 

persons in the place of occurrence and time of the incident was dark. But, PW-

2 too did not specifically state about the role of the present accused in the 

incident. In the premises of deposition of PW-2, PW-1 stated that he was 

abused by Rafik Ali, Amez Ali and Yakub Ali by slang language and pushed 

them. It appeared from the FIR that name of Rafik Ali, Amez Ali and YakubAli 

were inserted in the FIR. But, charge sheet was filed against Habibur Rahman, 

Rafik Ali and Yakub Ali and name of Amez Ali was not referred in the charge 

sheet filed by the ‘Investigating Officer’. The reasons behind  failure to state 

the name of Amez Ali in the charge sheet, in spite of his name appeared in the 

FIR, was not disclosed in the charge sheet or existing depositions on record for 

prosecution. This had put doubt on prosecution case. Interestingly, complainant 

as PW-1 stated during his deposition that he did not know the accused persons, 

except Yakub Ali. If so, how PW-1 mentioned the name of other accused 

persons in the FIR. PW-3, i.e. VDP secretary disclosed in cross examination that 

he did not see the Habibur Rahman in the house, when he arrived thereon. 

PW-1 state in cross examination that he did not gave notice to Habibur Rahman 

for appear before him at police station in connection with theft of cow. If so, it 

is doubtful that Habibur Rahman, a wanted accused in connection with a theft 

case, was present at the time of occurrence and he was not arrested by police. 

Moreover, even if, Habibur Rahman obstructed in any manner to police at the 

time of incident, there was no explanation on the part of police while they had 

not arrested Habibur Rahman in the theft case. It casted shadow of doubt on 

the prosecution case. Moreover, prosecution has failed in reasonable manner to 

explain why they have failed to implicate Amez Ali in the Charge sheet. Besides, 

failure to have an explanation on the part of prosecution about failure to 

mention the name of Rafik in the FIR, casted doubt very nature of prosecution 
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case. Even, independent witnesses or the other witnesses failed to mention the 

name of the parties, who had altercated at the place of occurrence. If so, 

prosecution has failed to state about the role of the accused, witnesses and 

victims, it would be reasonable to consider that prosecution case was not out of 

shadow of doubt in this case under section 353 of IPC.  

23) In the present case, all the witnesses in their depositions failed to 

prove the allegations, in sequence of story, in unequivocal terms and found 

corroborative to the fact and circumstances of the case in a reasonable and 

consistent manner. Settle principle of law is that if on scanning the evidence on 

record if two views are possible to be taken then the one favoring the accused 

should be taken. Hence, prosecution has not proved beyond all reasonable 

doubt that accused assaulted or used criminal force to deter any public servant 

from discharge of his dutyas such public servant. It is important to consider 

that where the case against the accused under section   353 of IPC is not 

established by reasonable corroboration of prosecution evidences, small 

discrepancies may have appreciable weight against the prosecution case. As 

such, I have forced to have inspiration by the argument of defence claiming 

innocence of the accused. In the light of the above discussions and reasons 

thereto, I am of view that the possibility of the innocence of accused persons in 

this case is cannot be ruled out, beyond all reasonable doubt. Scrutiny of 

evidence of prosecution witness showing that their version was exaggerated 

version of the case and same failed to remove ambiguity to the entire 

occurrence.Where the major portion of the prosecution evidence is found to be 

consistent, it is correct to build up a case of assaulted or use of criminal force 

to deter any public servant from discharge of his dutyas such public servant,out 

of the inconsistent prosecution witnesses. This has lead material missing link 

between the witnesses. As such, the vital link in the chain of the prosecution 

case was inconsistent. Where circumstances failed to remove considerable 

doubt on the prosecution case, the accused should be given the benefit of 

doubt. As such, the accused are entitled to have acquittal under section 353 of 

IPC. In result, accused are convicted under section 353 of IPC. 
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24) The nature of evil threatened can be ascertained only from the 

words used by the accused so as to attract section 294 of the IPC. The test of 

obscenity is the substantial tendency to deprave and corrupt by arousing lustful 

desires. If so, in the light of the above discussions, it has appeared that there is 

no cogent evidence on record to show that there is any obscene act on the part 

of the accused persons in or near any public place attracting under section 294 

IPC with such tendency of act to deprave and corrupt those whose minds are 

open to such immoral influence. When, there was no evidence to on the part of 

complainant that show that the place of incident is public place, no offence was 

committed under section 294 of IPC. It appears that the place of occurrence is 

private land. When, there was no evidence to on the part of complainant that 

show that the place of incident is public place, no offence was committed under 

section 294 of IPC. There is no appreciable evidence on record to show that 

there is any obscene act on the part of the accused persons in or near any 

public place attracting under section 294 IPC. 

25) In a case under section 120 of IPC, it has to be proved by 

prosecution that somebody intending to facilitate or  knowing it to be likely  

that he will thereby facilitated the commission of an offence punishable with 

imprisonment, voluntarily conceals by any act or illegal omission, the  existence  

of a design to  commit such offence, or makes any representation which he 

knows to be false respecting such design, shall, if the offence be committed, be 

punished with imprisonment of the description provided for the  offence ,for a 

term which may extend to one-fourth, and, if the offence be not committed, to  

one-eighth, of the longest term of such imprisonment, or  with such fine as is 

provided for the offence, or with both. In a case under section 120(A) of IPC 

[criminal conspiracy], it has to be proved by prosecution that two or more 

persons agree to do, or cause to done an illegal act, or an act which is not 

illegal by illegal means, such an agreement is designated a criminal conspiracy: 

Provided that no agreement except an agreement tocommit an offence shall 

amount to a criminal conspiracy unless some act besides the agreement is done 

by one or more parities to such agreement in pursuance thereof. Explanation 

under section 120(A) of IPC has provided that it is immaterial whether the 
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illegal act is the ultimate object of such agreement, or is merely incidental to 

that object.  

26) Section 120(B) of IPC has provided that (1) whoever is a party  to a 

criminal conspiracy to commit an offence punishable with death, or 

[imprisonment for life] or rigorous imprisonment for a term of two years or 

upwards, shall , where no express provision is made in this Code for the 

punishment of such a conspiracy, be punished in  the same manner as if he 

had abetted such offence; and (2) where is a party to a criminal conspiracy 

other than a criminal  conspiracy to commit an offence punishable as aforesaid 

shall be punished with imprisonment of either description for a term not 

exceeding  six month , or  which fine or with both]. In this regards, ‘Honourable 

Apex Court of India’ held in Kehar Singh v. State (Delhi Admn.), (AIR 1988 SC 

1883) the evidence as to transmission of thoughts sharing the unlawful design 

may be sufficient. Moreover, in this regards, ‘Honourable Apex Court of India’ 

held in Mohd. Usman Hussain Maniyar v. State of Maharashtra (AIR 1918 SC 

162: (1918) SC Cr 381: (1918) Cr LJ 597) that the prosecution is not required 

to prove that perpetrators agreed to do or cause to be done the illegal act. 

‘Honourable Apex Court of India’ held in Vijayan v. State of Kerala, [1999 (3) 

SCC 54: 1999 AIR (SC) 1086] that to bring home the chargeof conspiracy 

within the ambit of section 120-B of IPC, it is necessary to establish conspiracy 

by direct evidence. 

27) In the light of the above discussions, it has appeared that there is 

no cogent direct evidence on record to show that there is any obscene act on 

the part of the accused persons in or near any public place attracting under 

section 294 IPC or there is use of criminal force to deter any public servant 

from discharge of any dutyas such public servant.Moreover, it has not proved 

by prosecution that somebody intending to facilitate or knowing it to be likely 

that he will thereby facilitated the commission of an offence punishable with 

imprisonment, voluntarily conceals by any act or illegal omission, the existence 

of a design to commit such offence, or makes any representation which he 

knows to be false respecting such design.Settle principle of law is that if on 

scanning of the evidence on record if two views are possible, view favoring the 
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accused should be on consideration, extending benefit of doubt to accused. In 

the present case, ambiguous deposition of complainant or victims have 

suggested innocence of accused persons casting doubt of shadow on 

prosecution case. As such, accused are entitled to have acquittal on benefit of 

doubtsunder section 120(B) of IPC.  

28) Having considered the matter in its entirety in the light of the above 

discussions, I am of view that the prosecution has failed to establish its case 

beyond all reasonable doubts. In the result, the point as taken for 

determination in this case is decided negatively extending the benefit of doubt 

to the accused persons. 

29) In the result, I have found no material to hold beyond all reasonable 

doubt that accused persons as guilty under sections 120(B)/353/294 of the 

I.P.C. Hence, the accused are acquitted from the said charges forthwith 

extending the benefit of doubt and set at own liberty, forthwith.  

30) The bail bond will be cancelled subject to laps of six month from the 

date of this order and the bailor will be discharged automatically, thereafter.  

31) In result, seized articles, if any, is to be dealt with as per law. 

Concerned police station is to be informed, accordingly. 

32) The case is disposed of on contest. 

33) The judgment is delivered in open court and given under my hand 

and seal of this court on this 22th day of Aug, 2017. 

 

Written by me.        

           

       Signature 
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Appendix 

 

Witnesses for prosecution:   

PW-1 is Amir Hussain 

PW-2 is Dimbeswar Deka 

PW-3 is Md. Nur Islam 

PW-4 is Jawahar Ali 

PW-5 is Jiten Gogoi 

PW-6 is Md. Hazarat Ali 

PW-7 is Md. Sultan Ahmed 

PW-8 is Khairuddin Ahmed 

Witnesses for accused: Nil 

Exhibits for prosecution:   

Ext-1 is FIR and Ext-1(1) is signature of PW-1. 

Ext-2 is sketch map and Ext- 2(1) his signature.  

Ext-3 is the charge sheet. Ext-3(1) is signature of Dilip Mili   

Exhibits for accused:  Nil  

Court witness:   Nil. 

Exhibits by the court:  Nil. 

 

 

 

Ankur Bhuyan 

 

 

 

 

 

 

 


